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1. 9:00 AM CASE NUMBER:  C22-01157 
CASE NAME:  KAM TAM VS.  TOTAL LENDER SERVICES INC. 
 HEARING ON DEMURRER TO:  1ST AMENDED COMPLAINT OF PETER J. PAN AND JENNY H. PAN  
FILED BY: PAN, PETER J. 
*TENTATIVE RULING:* 
 
Hearing off calendar due to filing of notice of bankruptcy.  Case management conference set for 
11/15/22 is vacated.  A special set hearing re status of bankruptcy is set for 4/28/22 at 8:30 a.m. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  C22-01319 
CASE NAME:  ELIZABETH PEPITO VS. ROGER CHANG 
 HEARING IN RE:  PETITION TO COMPEL ARBITRATION  
FILED BY: CHANG, ROGER 
*TENTATIVE RULING:* 
 
Hearing off calendar. 
 

 

  
    

3. 9:00 AM CASE NUMBER:  C22-01841 
CASE NAME:  ANTHONY SERVICE VS. VOLKSWAGEN GROUP OF AMERICA, INC 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: SERVICE, ANTHONY 
*TENTATIVE RULING:* 
 
Hearing continued by the Court to December 1, 2022 at 9 a.m. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  MSC19-00644 
CASE NAME:  HUSSEY VS HORRIGAN COLE ENTERPRISES 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY: HUSSEY, SHANNON 
*TENTATIVE RULING:* 
 

Plaintiffs Chanel Welcome and Shannon Hussey move for preliminary approval of their class 
action and PAGA settlement with defendants Horrigan Cole Enterprises, Inc. (dba Cole Vocational 
Services), and Mentor Management, Inc.  Cole Vocational Services apparently provides physical care 
and for various persons in need of assistance, and the putative class consists of employees who 
directly provide those services. 
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A. Background and Settlement Terms 

The original complaint was filed on April 4, 2019, raising class action claims on behalf of non-
exempt employees, alleging that defendant violated the Labor Code in various ways, including failure 
to pay minimum and overtime wages, failure to provide meal and rest breaks, failure to provide 
proper wage statements, and failure to pay all wages due on separation. On August 15, 2019, a First 
Amended Complaint was filed adding PAGA claims.  On September 25, 2020, a Second Amended 
Complaint was filed in an effort to consolidate separate claims raised in another action, and including 
similar allegations, but also adding claims based on split-shift premiums and failure to reimburse 
employee business expenses.   

The settlement would create a gross settlement fund of $940,000.  The class representative 
payment to the plaintiff would be $10,000 each, totaling $20,000.  Attorney’s fees would be 
$313,333.33 (one-third of the settlement).  Litigation costs would not exceed $40,000.  The 
settlement administrator’s costs (ILYM) are estimated at $28,975.  PAGA penalties would be $25,000, 
resulting in a payment of $18,750 to the LWDA.  The net amount paid directly to the class members 
would be about $519,000. The fund is non-reversionary. There are an estimated 2,830 class members. 
Based on the estimated class size, the average net payment for each class member is approximately 
$183. 

The entire settlement amount will be deposited with the settlement administrator within 10 
days after final approval of the settlement. 

The proposed settlement would certify a class of all current and former non-exempt Direct 
Support Professionals employed at Defendants’ California facilities between June 20, 2017, and 
March 22, 2022.  “Direct Support Professionals” are not specifically defined in the settlement. 

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks undelivered or uncashed 180 days after mailing will be voided, and will be paid 
to a cy pres beneficiary, the Teddy Bear Cancer Foundation.  According to the text of the agreement, 
“no party or attorney related to the litigation has any affiliation with the Teddy Bear Cancer 
Foundation.”  

The settlement contains release language covering “all claims and causes of action, alleged or 
which could have reasonably been alleged based on the allegations in the SAC,” including a number of 
specified claims.  Under recent appellate authority, the limitation to those claims with the “same 
factual predicate” as those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC 
(2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope of the 
allegations of the complaint.”  “Put another way, a release of claims that goes beyond the scope of 
the allegations in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop 
Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 
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Formal discovery was undertaken, resulting in the production of substantial documents.  The 
matter settled after arms-length negotiations, which included a session with an experienced mediator 
in March of 2022.   

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a “maximum possible liability” of about $27.9 million.  The settlement is 
about 3% of that amount.  Counsel note that the meal period policy “appears facially legal,” but 
actual practices are not.   

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA 
concurrently with the filing of the motion.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
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implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for each 

plaintiff will be reviewed at time of final approval.  Criteria for evaluation of representative payment 

requests are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-

807. 

D.  Discussion and Conclusion 

Counsel provided an estimate of the maximum possible recovery, and state that the 

settlement amount is 3% of that.  No further discussion of the value of the case or the likely recovery 

is provided.  While understanding that such estimates are not an exact science, the Court cannot 

evaluate the fairness of the settlement without more discussion.  Nor do the moving papers describe 

the nature of defendants’ business or the plaintiffs’ work.  In this case, it appears that those 

considerations affect the claims and defenses.   

The settlement proposes that the cy pres beneficiary be the Teddy Bear Cancer Foundation.  

Under Code of Civil Procedure section 384(b), cy pres funds must be provided “to nonprofit 

organizations or foundations to support projects that will benefit the class or similarly situated 

persons, or that promote the law consistent with the objectives and purposes of the underlying cause 

of action, to child advocacy programs, or to nonprofit organizations providing civil legal services to the 

indigent.”   Without questioning the value of the Teddy Bear Cancer Foundation, there is no evidence 

that its activities fall within the described categories.   

The proposed class definition is based on “Direct Support Professionals,” which is not defined 

in the agreement.  This needs to be clarified, because it is not clear whether the class includes all non-

exempt employees, or only a narrower subset. 

Accordingly, the hearing is continued to November 10, 2022, at 9:00 a.m. in order to allow 

counsel to file a supplemental declaration addressing the aforementioned issues, to be filed no later 

than November 1, 2022.  If counsel have any questions about the Court’s concerns, the nature of the 
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supplement, or the schedule, they may contest the tentative ruling and appear at the hearing. 

If the settlement ultimately is approved, counsel will be directed to prepare an 

order reflecting this tentative ruling, the other findings in the previously submitted proposed order, 

and to obtain a hearing date for the motion for final approval from the Department clerk.  Other 

dates in the scheduled notice process should track as appropriate to the hearing date.  The ultimate 

judgment must provide for a compliance hearing after the settlement has been completely 

implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before the 

compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims administrator 

pending satisfactory compliance as found by the Court. 

Further case management conference set for 11/9/22 is vacated. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC20-00055 
CASE NAME:  NWANKWO-SWINDELL VS TEST 
 *HEARING ON MINOR'S COMPROMISE OF AVA BOYS  
FILED BY: BOYS, AVA 
*TENTATIVE RULING:* 
 
Granted.  For good cause, the appearance of the guardian ad litem and the minor are waived. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC20-00055 
CASE NAME:  NWANKWO-SWINDELL VS TEST 
 *HEARING ON MINOR'S COMPROMISE OF MAYKE JALLAH  
FILED BY: JALLAH, MAYEKA 
*TENTATIVE RULING:* 
 
Granted.  For good cause, the appearance of the guardian ad litem and the minor are waived. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC20-00462 
CASE NAME:  JORGE VS THE MICHAELS ORGANIZATION, LLC 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT AND 
CERTIFICATION OF SETTLEMENT CLASS; MEMORANDUM OF POINTS AND AUTHORITIES  
FILED BY: JORGE, LINDSAY 
*TENTATIVE RULING:* 
 

Plaintiff Lindsay Jorge moves for preliminary approval of her class action and PAGA 
settlement with defendant the Michaels Organization LLC.  (This wage-and-hour case and settlement 
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is entirely separate from plaintiff’s motion for preliminary approval of her other class action 
concerning background checks (MSC20-00481), set for hearing on the same day.)  Defendant 
develops and operates assisted living facilities, and plaintiff was employed as a server at one of those 
facilities. 

A. Background and Settlement Terms 

The original complaint was filed on March 4, 2020, raising class action claims on behalf of 
non-exempt employees, alleging that defendant violated the Labor Code in various ways, including 
failure to pay minimum and overtime wages, failure to provide meal breaks, failure to provide proper 
wage statements, and failure to pay all wages due on separation. and failure to reimburse employee 
business expenses.  PAGA claims were added through a First Amended Complaint filed May 29, 2020.  
A Second Amended Complaint was filed March 9, 2022, adding rest break claims and more 
defendants. 

The settlement would create a gross settlement fund of $720,000.  The class representative 
payment to the plaintiff would be $5,000.  Attorney’s fees would be $240,000 (one-third of the 
settlement).  Litigation costs would not exceed $15,000.  The settlement administrator’s costs 
(Simpluris) are up to $15,000. (Stipulation, Par. 12(c)(vi).)  At another point, however, counsel states 
that Simpluris has agreed to cap its fees at $8,860 for 905 class members, and up to $12,000 if there 
are more. (Setareh Dec., Par. 15) PAGA penalties would be $40,000, resulting in a payment of $30,000 
to the LWDA.  The net amount paid directly to the class members would be about $415,000. The fund 
is non-reversionary.  Based on the estimated class size (1,081), the average net payment for each 
class member is approximately $383.  At another point, counsel states that the number of class 
numbers is 905 (Setareh Dec., Par.15), which would yield an average payment of about $465.   

The entire settlement amount will be deposited with the settlement administrator within 30 
days after final approval of the settlement. 

The proposed settlement would certify a class of all persons employed by defendant as non-
exempt employees in California from March 4, 2016, through the date of preliminary approval. 

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.  A separate allocation of the employee’s share of the PAGA penalties will be 
allocated to those employees based on the same formula. 

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks undelivered or uncashed 120 days after mailing will be voided, and will be paid 
to a cy pres beneficiary, Koinonia Family Services, “a non-profit 501(c)(3) organization[.]” The 
agreement provides that “any residue received by Koinonia shall be ordered by the Court to be used 
solely for child advocacy programs within the State of California[.]” (Stipulation, Par. 18.)  

The settlement contains release language covering “all claims and causes of action, alleged or 
which could have reasonably been alleged based on the allegations in the SAC,” including a number of 
specified claims.  Under recent appellate authority, the limitation to those claims with the “same 
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factual predicate” as those alleged in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC 
(2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are outside the scope of the 
allegations of the complaint.”  “Put another way, a release of claims that goes beyond the scope of 
the allegations in the operative complaint’ is impermissible.” (Id., quoting Marshall v. Northrop 
Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Formal and informal discovery were undertaken, resulting in the production of substantial 
documents.  The matter settled after arms-length negotiations, which included a session with an 
experienced mediator in May of 2021.  Apparently, the settlement included claims that were not yet 
part of the operative complaint, resulting in the Second Amended Complaint raising new allegations.  
Counsel attests that the mediation was an “attempt to resolve the action entirely and further agreed 
to engage in informal discovery in advance and in preparation thereof.”  Counsel also hired an expert 
to analyze the information. 

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. The unpaid wages and 
Labor Code penalties were estimated at about $8 million, with another $2.7 million in potential PAGA 
penalties. This, however, presumed that plaintiff prevailed on all claims, but counsel estimated that 
“her likelihood of prevailing on all her causes of action are extremely low[.]” Accordingly, the 
potential liability needs to be adjusted for various evidence and risk-based contingencies, including 
problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they derive from 
other violations, they include “stacking” of violations, the law may only allow application of the 
“initial violation” penalty amount, and the total amount may be reduced in the discretion of the 
court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts and 
circumstances of the particular case, to do otherwise would result in an award that is unjust arbitrary 
and oppressive, or confiscatory.”]) 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA on 
August 31, 2022.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 
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allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C.   Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for plaintiff 

will be reviewed at time of final approval.  Criteria for evaluation of representative payment requests 

are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D.  Discussion and Conclusion 

Counsel provided an estimate of the maximum possible recovery, while recognizing the 

likelihood of actually recovering that amount.  For preliminary approval purposes, there is sufficient 

information indicating that the total recovery is reasonable.  The allocation of awards (both for wages 

and for PAGA penalties) based on workweeks is a fair method of allocation. 

While there are minor discrepancies in the amount to be paid to the settlement administrator 

(based at least in part on the still undetermined exact size of the class), that difference can be 

resolved at final approval.  

Plaintiff, however, has not provided a declaration in compliance with Code of Civil Procedure 

section 382.4, attesting with respect to the cy pres recipient, whether “the attorney has a connection 

to or a relationship with a nonparty recipient of the distribution that could reasonably create the 
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appearance of impropriety as between the selection of the recipient of the money or thing of value 

and the interests of the class.”  (This presumably was only an oversight, because counsel’s declaration 

in the other motion being heard today (C20-00481), contains such a statement.) Counsel are directed 

to file an appropriate declaration no later than October 27, 2022.  If the appropriate representations 

are made, the Court will issue an order an appropriate order.  If not, the matter will be set for further 

hearing. 

If the settlement ultimately is approved, counsel will be directed to prepare an 

order reflecting final ruling, the other findings in the previously submitted proposed order, and to 

obtain a hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.  The ultimate judgment 

must provide for a compliance hearing after the settlement has been completely implemented.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 

 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC20-00481 
CASE NAME:  LINDSAY JORGE VS.  THE MICHAELS ORGANIZATION, LLC NEW JERSEY LIMITED 
LIABILITY COMPANY 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL OF CLASS ACTION SETTLEMENT AND 
CERTIFICATION OF SETTLEMENT CLASS; MEMORANDUM OF POINTS AND AUTHORITIES  
FILED BY: JORGE, LINDSAY 
*TENTATIVE RULING:* 
 

Plaintiff Lindsay Jorge moves for preliminary approval of her class action with defendant the 
Michaels Organization LLC concerning the proper disclosure of background checks under the Fair 
Credit Reporting Act.  (This class action concerning background checks is entirely separate from 
plaintiff’s motion for preliminary of her wage-and-hour case and settlement (MSC20-00462), set for 
hearing on the same day.)  Defendant develops and operates assisted living facilities, and plaintiff was 
employed as a server at one of those facilities. 

     A.  Background and Settlement Terms 

The original complaint was filed on March 4, 2020, raising class action claims on behalf of “all 
former and prospective applicants for employment in the United States who applied for a job with 
Defendant for whom a background check was performed between March 4, 2015 and the date the 
Court grants preliminary approval of the Settlement.”  Plaintiff alleges that defendant violated the 
Fair Credit Reporting Act (“FCRA”), 15 U.S.C. §§ 1681 et sq., by failing to properly make disclosures 
related to obtaining and using credit reports, specifically the requirement that the required disclosure 
must be made in “a document that consists solely of the disclosure,” (as opposed to as part of a 
document with additional contents).  On February 14, 2022, plaintiff amended her complaint to add 
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more defendants. Defendant denies liability, asserting both that there was no violation, and that any 
violation was not willful. 

The settlement would create a gross settlement fund of $480,000.  (Under Paragraph 40 of 
the stipulation, if the number of identified class members increases by more than 10% from an earlier 
estimate of 5,892, the gross settlement amount will increase to some degree.) The class 
representative payment to the plaintiff would be $5,000.  Attorney’s fees would be $160,000 (one-
third of the settlement).  Litigation costs would not exceed $10,000.  The settlement administrator’s 
costs are estimated at $24,217, and will not exceed $30,000. The fund is non-reversionary.  Based on 
the estimated class size (7,332), the average net payment for each class member is approximately 
$38.30.  

The entire settlement amount will be deposited with the settlement administrator within 30 
days after final approval of the settlement. 

The class members will not be required to file a claim.  Notice would be sent through a 
postcard that would contain information about the settlement, with a reference to a website 
containing the long-form agreement. Class members may object or opt out of the settlement within 
sixty days of the mailing. The funds would be divided evenly among all class members. 

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks undelivered or uncashed 120 days after mailing will be voided, and will be paid 
to a cy pres beneficiary, Koinonia Family Services, “a non-profit 501(c)(3) organization[.]” The 
agreement provides that “any residue received by Koinonia shall be ordered by the Court to be used 
solely for child advocacy programs within the State of California[.]” (Stipulation, Par. 18.)  

The settlement contains release language covering “all claims alleged in the Action and that 
reasonably could have been alleged in the action based on the factual allegations contained in the 
operative complaint[.]” This will include claims under separately identified state laws.  Under recent 
appellate authority, the limitation to those claims with the “same factual predicate” as those alleged 
in the complaint is critical.  (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A 
court cannot release claims that are outside the scope of the allegations of the complaint.”  “Put 
another way, a release of claims that goes beyond the scope of the allegations in the operative 
complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Formal and informal discovery were undertaken, resulting in the production of substantial 
documents.  The matter settled after arms-length negotiations, which included a session with an 
experienced mediator in May of 2021.  

Counsel have provided an estimate of the value of the case.  The statute allows statutory 
damages for willful violations of $100 to $1,000 per violation.  At the low end of the range, this would 
result in a $7,332,000 award.  While there have been large awards in cases in which the information 
in the background checks was inaccurate and harmful, there is no such claim here.  In “stand-alone” 
disclosure cases such as this, recoveries have been much lower, lower than the $100 per person 
figure. Actual damages are difficult to establish for this type of violation.  In addition, there are risks 
that the violations would be deemed not to be “willful,” or that some of the claims would be deemed 
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time-barred. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated: “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)  Following typical practice, however, 

the fee award will not be considered at this time, but only as part of final approval.   

Similarly, litigation costs and the requested representative payment of $10,000 for plaintiff 

will be reviewed at time of final approval.  Criteria for evaluation of representative payment requests 
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are discussed in Clark v. American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. 

D. Discussion and Conclusion 

Counsel provided an estimate of the maximum possible recovery, while recognizing the 

likelihood of actually recovering that amount.  For preliminary approval purposes, there is sufficient 

information indicating that the total recovery is reasonable.  The allocation of awards (both for wages 

and for PAGA penalties) based on workweeks is a fair method of allocation. 

Plaintiff’s counsel attests, in compliance with Code of Civil Procedure section 382.4, that he 

has no financial interest in the cy pres recipient, nor does any attorney in his law firm.  

The Court has some initial pause about the postcard notice.  In this instance, however, the 

class is relatively large, and the individual payment rather small, making an in-the-envelope notice 

relatively inefficient.  Moreover, a postcard notice may actually be more likely to be read by the 

recipient, since it does not require than an envelope be opened.  The Court remains concerned, 

however, about the form of notice submitted with the settlement.  (Setareh Dec., Ex. 2 to Exhibit A.)  

The notice as provided consists of over one-and-a-half pages of small text even when portrayed on 

8/12” by 11” paper.  It does not appear that a post-card sized notice could contain all of this text and 

still be readable.  The parties need to provide an actual-size, actual-appearance mock-up of the 

notice, which may require changes in the format and/or amount of information and text provided. 

Accordingly, a hearing is required, in order to discuss the format of the notice. 

If the settlement ultimately is approved, counsel will be directed to prepare an 

order reflecting final ruling, the other findings in the previously submitted proposed order, and to 

obtain a hearing date for the motion for final approval from the Department clerk.  Other dates in 

the scheduled notice process should track as appropriate to the hearing date.  The ultimate judgment 

must provide for a compliance hearing after the settlement has been completely implemented.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 
 

  
    

9. 9:00 AM CASE NUMBER:  MSC20-00885 
CASE NAME:  MENJIVAR VS ANGELOS GOURMET DELI, INC. 
 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL-CIVIL AS TO DEF  
FILED BY: ANGELO'S GOURMET DELI, INC. 
*TENTATIVE RULING:* 
 
Granted. Counsel is directed to serve a copy of the order granting the motion on the former clients 
and to file proof of service with the court, and is not formally relieved until proof of service is filed.  
(CRC 3.1362(e).) 
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10. 9:00 AM CASE NUMBER:  MSC21-00492 
CASE NAME:  RIZO VS SCOTT'S JACK LONDON SEAFOOD, INC. 
 HEARING IN RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiffs Gilberto Rizo, Jose Rizo, and Antonio Romero move for final approval of their class 
action and PAGA settlement, including a separate motion for approval of attorney’s fees and costs, a 
class representative payment, and settlement administration costs, with defendants Scott’s Jack 
London Seafood, Inc., Scott’s Seafood Grill & Bar (Walnut Creek), Food Specialists, Inc., and Valet 
Hospitality Services Jack London Square (“Scott’s”).  Both motions will be considered together. 

A. Background and Settlement Terms 

The original complaint was filed March 10, 2021, raising claims under PAGA and a class action 
on behalf of non-exempt employees alleging that defendant violated the Labor Code in various ways, 
including unpaid overtime, unpaid minimum wage, con-compliant meal and rest periods, 
unreimbursed business expenses, failure to provide one day of rest in seven, failure to provide 
reporting time, failure to maintain payroll records, waiting time, and wage statement claims.    

The settlement would create a gross settlement fund of $390,000.  The class representative 
payment to each of the three plaintiffs would be $10,000.  Counsel’s attorney’s fees would be 
$130,000 (one-third of the settlement).  Litigation costs would not exceed $15,000.  The settlement 
administrator (CPT Group) would receive an estimated $15,000.  PAGA penalties would be $10,000, 
resulting in a payment of $7,500 to the LWDA.  The fund is non-reversionary. Based on the estimated 
class size (940 members) the average net payment for each class member is approximately $200. 

Defendants will fund the settlement in two installments, one 30 days after the Effective Date, 
and the second 210 days after the Effective Date. 

The proposed settlement would certify a class of “all persons who worked for Defendants as 
non-exempt, hourly paid employees in the State of California at any time from March 10, 2017 to 
December 31, 2021.”   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  (Class members cannot opt out of the PAGA portion of the settlement.) Funds 
would be apportioned to class members based on the number of individual workweeks worked by the 
individual employee during the relevant time period.   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Checks uncashed checks after 180 days “will be tendered to California Rural Legal 
Assistance.”  (Presumably, this means that the checks would be cancelled, and the remaining funds 
would be provided to CRLA.)  Pursuant to Code of Civil Procedure section 382.4, the agreement 
provides that “the Parties do not have a connection to or a relationship with CRLA that could 
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reasonable create the appearance of impropriety as between the selection of CRLA as the recipient of 
the unclaimed residuals and the interests of the class.”  Plaintiffs’ counsel’s declaration makes the 
same statement with respect to the plaintiffs’ attorneys.  

Since preliminary approval was granted, the administrator has mailed notices to 790 class 
members.  38 packets were returned by the post office.  Follow up resulted in 28 new addresses, 
leaving 10 non-deliverable.   No objections or requests to opt out have been received. 

The settlement contains release language covering thirteen enumerated types of claims 
including not only those alleged in the complaint and LWDA notice, but those for failure to provide 
suitable seating and failure to pay split-shift premiums. Reviewing the First Amended Complaint, it 
appears that the March 12, 2021 PAGA notices (exhibits 1, 2, and 3), included seating and split-shift 
allegations, but those claims are not alleged factually or as causes of action. Unlike many release 
clauses, the language is not limited to those arising from the facts alleged in the complaint.  (Amaro v. 
Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot release claims that are 
outside the scope of the allegations of the complaint.”  “Put another way, a release of claims that’ go 
beyond the scope of the allegations in the operative complaint’ is impermissible.” (Id., quoting 
Marshall v. Northrop Grumman Corp.  (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Informal discovery was undertaken prior to mediation. The matter settled after extensive 
arms-length negotiations, with included a mediation session with an experienced mediator.   

Counsel also has provided a summary of a quantitative analysis of the case, and how the 
settlement compares to the potential value of the case, after allowing for various risks and 
contingencies. Counsel analyze the minimum wage/off-the-clock claim ($308,335); meal period claims 
($370,000); res period claims ($550,000); business expense claims ($23,000); reporting time claims 
($600,320); wage statement claims ($1,380,000); and waiting time penalty claims ($2,856,000).  The 
potential liability needs to be adjusted for various evidence and risk based contingencies, including 
problems of proof, as well as the derivative nature of wage statement and waiting time penalties. 
Claims for PAGA penalties are difficult to evaluate for a number of reasons: they derive from other 
violations, they include “stacking” of violations, the law may only allow application of the “initial 
violation” penalty amount, and the total amount may be reduced in the discretion of the court. (See 
Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts and 
circumstances of the particular case, to do otherwise would result in an award that is unjust arbitrary 
and oppressive, or confiscatory.”]) 

In supplemental briefing in connection with the motion for preliminary approval, counsel 
provided an analysis of the value of split-shift claims, estimating their maximum at $337,500.  Counsel 
also has analyzed the seating claims, indicating that although most of the work cannot be done while 
seated, the relevant IWC Order applies to “lulls in operation.”  Counsel estimate the theoretical 
maximum value of those claims at $135,000. 

The LWDA was notified of the settlement. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
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reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)   

Accordingly, plaintiffs have provided information concerning the lodestar fee amount. They 

estimate the lodestar at $247,145, which would result in a “negative” implied multiplier of 0.52.  They 

based this amount on a total of 357.8 hours, at hourly rates ranging from $950 to $650.  No 

adjustment from the one-third fee is necessary.  The attorney’s fees are reasonable and are 

approved.   

The requested representative payments of $10,000 for each named plaintiff were deferred 

until this final approval motion.  Criteria for evaluation of such requests are discussed in Clark v. 
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American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.  Plaintiffs have provided 

declarations in support of their requests.  They point out that they executed broader releases than 

the class as a whole, but do not identify any particular claims of value that they may have.  They also 

risk damage to their reputation and more difficulty in obtaining employment.  Each plaintiff estimates 

that he spent 40 to 50 hours on the matter.  These factors are not extraordinary, and there are three 

plaintiffs, which means that a $10,000 award each would add up to $30,000 from the fund.  Each 

plaintiff is awarded $5,000.  The difference ($15,000) will be added to the net settlement amount.  

Litigation costs of $11,500 are reasonable and are approved. 

The settlement administrator’s costs of $12,000 are reasonable and are approved. 

D.  Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval.  The allocation of PAGA penalties among the aggrieved employees 

(based on pay periods), is reasonable.   

The motion is granted, with the reduction in the plaintiffs’ representative payment.   

Counsel are directed to prepare an order reflecting this tentative ruling and the other findings 

in the previously submitted proposed order and a separate judgment. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, to be determined in consultation with the Department’s clerk.  Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date.  5% of 

the attorney’s fees are to be withheld by the claims administrator pending satisfactory compliance as 

found by the Court.  Pursuant to Code of Civil Procedure section 384(b), after the settlement is 

completely implemented, the judgment must be amended to reflect the amount paid to the cy pres 

recipient. 

 
 

  
    

11. 9:00 AM CASE NUMBER:  MSC21-00492 
CASE NAME:  RIZO VS SCOTT'S JACK LONDON SEAFOOD, INC. 
 *HEARING ON MOTION IN RE:  ATTORNEYS FEES, COSTS AND EXPENSES, AND CLASS 
REPRESENTATIVE ENHANCEMENT PAYMENTS; MEMORANDUM OF POINTS AND AUTHORITIES  
FILED BY: RIZO, GILBERTO 
*TENTATIVE RULING:* 
 
See line 10. 
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12. 9:00 AM CASE NUMBER:  MSN15-2146 
CASE NAME:  KUYKENDALL VS TINER 
 *HEARING ON MOTION IN RE:  QUASH PLAINTIFF'S SUBPOENA DUCES TECUM  
FILED BY: TINER, MIKE 
*TENTATIVE RULING:* 
 
Hearing required.  After counsel appeared on September 9, 2022, the Court continued the motion to 
October 20, and directed the parties to meet and confer.  The Court has not received any opposition 
or any report on whether the meet and confer process occurred, and whether it resolved or 
narrowed the issues. 
 

 

  

 


